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MR. JUSTICE POWELL announced the judgment of the Court and delivered an opinion,
in which THE CHIEF JUSTICE, MR. JUSTICE STEWART, and MR. JUSTICE
REHNQUIST joined.

These appeals present a challenge to the constitutionality of a state statute regulating the
access of minors to abortions.

A

On August 2, 1974, the Legislature of the Commonwealth of Massachusetts passed, over
the Governor's veto, an Act pertaining to abortions performed within the State. Shortly
before the Act was to go into effect, the class action from which these appeals arise was
commenced in the District Court to enjoin, as unconstitutional, the provision of the Act
now codified as Mass. Gen. Laws Ann., ch. 112, 12S (West Supp. 1979).

Section 128 provides in part:

"If the mother is less than eighteen years of age and has not married, the consent
of both the mother and her parents [to an abortion to be performed on the mother]
is required. If one or both of the mother's parents refuse such consent, consent
may be obtained by order of a judge of the superior court for good cause shown,
after such hearing as he deems necessary. Such a hearing will not require the
appointment of a guardian for the mother. If one of the parents has died or has
deserted his or her family, consent by the remaining parent is sufficient. If both
parents have died or have deserted their family, consent of the mother's guardian
or other person having duties similar to a guardian, or any person who had
assumed the care and custody of the mother is sufficient. The commissioner of
public health shall prescribe a written form for such consent. Such form shall be
signed by the proper person or persons and given to the physician performing the
abortion who shall maintain it in his permanent files."

I

A child, merely on account of his minority, is not beyond the protection of the
Constitution. As the Court said in In re Gault, "whatever may be their precise impact,
neither the Fourteenth Amendment nor the Bill of Rights is for adults alone." This
observation, of course, is but the beginning of the analysis. The Court long has



recognized that the status of minors under the law is unique in many respects. We have
recognized three reasons justifying the conclusion that the constitutional rights of
children cannot be equated with those of adults: the peculiar vulnerability of
children; their inability to make critical decisions in an informed, mature manner;
and the importance of the parental role in child rearing.

111

With these principles in mind, we consider the specific constitutional questions presented
by these appeals. In 12S, Massachusetts has attempted to reconcile the constitutional right
of a woman, in consultation with her physician, to choose to terminate her pregnancy
with the special interest of the State in encouraging an unmarried pregnant minor to seek
the advice of her parents in making the important decision whether or not to bear a child.
The question before us - in light of what we have said in the prior cases - is whether 128,
as authoritatively interpreted by the Supreme Judicial Court, provides for parental notice
and consent in a manner that does not unduly burden the right to seek an abortion.

Appellees and intervenors contend that even as interpreted by the Supreme Judicial Court
of Massachusetts 12S does unduly burden this right. They suggest, for example, that the
mere requirement of parental notice constitutes such a burden. As stated in Part II above,
however, parental notice and consent are qualifications that typically may be imposed by
the State on a minor's right to make important decisions. As immature minors often lack
the ability to make fully informed choices that take account of both immediate and long-
range consequences, a State reasonably may determine that parental consultation often is
desirable and in the best interest of the minor. It may further determine, as a general
proposition, that such consultation is particularly desirable with respect to the abortion
decision - one that for some people raises profound moral and religious concerns.

The pregnant minor's options are much different from those facing a minor in other
situations, such as deciding whether to marry. A minor not permitted to marry before the
age of majority is required simply to postpone her decision. She and her intended spouse
may preserve the opportunity for later marriage should they continue to desire it. A
pregnant adolescent, however, cannot preserve for long the possibility of aborting, which
effectively expires in a matter of weeks from the onset of pregnancy.

Moreover, the potentially severe detriment facing a pregnant woman is not mitigated by
her minority. Indeed, considering her probable education, employment skills, financial
resources, and emotional maturity, unwanted motherhood may be exceptionally
burdensome for a minor. In addition, the fact of having a child brings with it adult legal
responsibility, for parenthood, like attainment of the age of majority, is one of the
traditional criteria for the termination of the legal disabilities of minority. In sum, there
are few situations in which denying a minor the right to make an important decision will
have consequences so grave and indelible.

Yet, an abortion may not be the best choice for the minor. The circumstances in which
this issue arises will vary widely. In a given case, alternatives to abortion, such as



marriage to the father of the child, arranging for its adoption, or assuming the
responsibilities of motherhood with the assured support of family, may be feasible and
relevant to the minor's best interests. Nonetheless, the abortion decision is one that simply
cannot be postponed, or it will be made by default with far-reaching consequences.

We therefore conclude that if the State decides to require a pregnant minor to obtain one
or both parents' consent to an abortion, it also must provide an alternative procedure
whereby authorization for the abortion can be obtained.

A pregnant minor is entitled in such a proceeding to show either: (1) that she is mature
enough and well enough informed to make her abortion decision, in consultation with her
physician, independently of her parents' wishes; or (2) that even if she is not able to
make this decision independently, the desired abortion would be in her best interests. The
proceeding in which this showing is made must assure that a resolution of the issue, and
any appeals that may follow, will be completed with anonymity and sufficient expedition
to provide an effective opportunity for an abortion to be obtained. In sum, the procedure
must ensure that the provision requiring parental consent does not in fact amount to the
"absolute, and possibly arbitrary, veto" that was found impermissible in Danforth.

Section 128 falls short of constitutional standards in certain respects.

Affirmed.






